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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES ex rel. DAVID 
MITCHELL, 


Petitioner/Appellant, 


~against- 


J.E, LaVALLEE, Superintendent, 
Clinton Correctional Facility, 


Respondent, 


ISSUE PRESENTED 


1. Whether appellant was deprived of his Fifth, 
Sixth, and Fourteenth Amendment rights to a fair 
trial, due process of law, effective assistance 

of counsel, and a substantial defense, when his 
counsel, assigned to him over his ignored protests 
prior to trial, did not discuss the case with hin, 
did not investigate his defense or the witness in 
support thereof, derogated the defense in front of 
the jury, and erroneously impeded his right to 
testify. 


STATEMENT PURSUANT TO RULE 28 (a) (3) 


A, Preliminary Statement 


This is an appeal from orders of the United States District 
Court for the Southern District of New York (Stewart, J.) entered 
on June 23, 1976, denying, after a hearing, appellant's application | 
for a writ of habeas corpus, and on July 16, 1976 denying motion 
for reargument. The District Court granted a certificate of 
probable cause to appeal to this Court; timely notice of appeal 
has been filed, and Lawrence Stern, Esq. assigned to represent 
petitioner below, continues as assigned counsel on this appeal 
purss‘ant to the Rules of the Court. 

? 


B. Statement of Facts 


By these proceedings appellant seeks to have vacated a judgment 
rendered against him in the Supreme Court of the State of New York 
County of New York (Postel, J.)°on November 26, 1969, convicting hin, 
after trial by jury, of robbery in the first degree, grand larceny 
in the third degree, burglary in the second degree and possession 
of a weapon and sentencing him to a total term of imprisonment of 
16 years 8 months to 50 years. Appellant also received an 
additional concurrent one year sentence on a conviction for criminal 


trespass; the District Court below has vacated that conviction. 


ie 


The Appellate Division of the State of New York, First Department, 
affirmed the judgment « .% viction without opinion on February l, 
1971 (36 A.D. 2d 690) su ave to appeal to the Court of Appeals was 
denied on April 2, 1971. I) that same year appellamt pro se petitioned 
the District Court for habeas corpus relief and on July 15, 1971, the 
petition was summarily denied without a hearing. This Court affirmed 
in January, 1973, and certiorari was denied in May, 1973. 

On November 7, 1973, appellaut, again pro se, filed a second 


application for habeas corpus relief. 


\ 


1. The Exhaustion of State Remedies and the Propriety of 


the Hearing Grant despite a Prior Application _ 


In December, 1973, the Attorney General replied to appellant's 
second petition, opposing it on the merits and conceding the exhaustion 
of state remedies. On January 13, 1976, the District Court, in an 
interlocutory memorandum held that‘appellant had exhausted his state 
remedies with respect to his claim of ineffective assistance of counsel 
and ordered a hearing of that issue. * 


A review of the brief submitted on behalf of petitioner 
to the Appellate Division, First Department, in October 
of 1970 reveals that Mitchell raised due process claims 
in the state court.... (opinion of 1/13/76 at p. 3)... 
While Mitchell's claim was phrased in terms of denial 
of due process because counsel was reassigned to him 
over his objections (a claim also raised in Mitchell's 
habeas corpus petition of 1971), Mitchell also a~gued 
in his appellate bried that he was denied the effective 
assistance of counsel due to the inadequate preparation 
of his attorney [Brief, p. 20]. Further, he argued the 


* The Court also held that appellant had not exhausted his Eighth 
Amendment cruel and unusual punishment claim, and it held that there 
was no merit to his due process claim that the trial judge was 
prejudiced and despotic. 


denial of due process because the conduct of the trial 
eit ae prt eg rege vag a fair trial 
» D- . : 

A hearing having been ordered, the Court assigned counsel to 
represent appellant for that purpose. The Attorney General moved on 
March 16, 1976, for reargument, retracting and reversing his prior 
position that appellant had exhausted state remedies and also asking 
that appellant's prior application bar consideration of the instant 
one and also asserting that appellant had alleged insufficient grounds 
for habeas corpus relief. ! 

Appellant replied to the motion for reargument and replies herein 
to the same effect should respondent raise these issues before this 
Court, 

The record of appellant's state trial and appeal shows that in 
both instances appellant attempted to bring before the Courts of the 
State the inadequacy of his counsel's representation. At pre-trial 
proceedings on October 16 and 17, 1969, and during the trial, appellant 
repeatedly sought to explain to the trial judge the reasons for his 
wanting the discharge of the Court appointed Mr. Molofsky, and just 
as repeatedly he was told, without consideration to appellant's 
reasons, that no new counsel would be assigned, and that if he persisted 
in attempting to explain his reasons to the Court he would be bound, 
gagged and straghtjacketed, which he was (See minutes of October 16 
at pp. 23,26,27,28,30,32; October 17 at pp. 37-42; remaining minutes 
of trial at pp. 51-59). Before being bound and gagged and during it, 
when the Court permitted him to speak briefly, appellant was able to 
say that he required certain information -nd couldn't proceed with the 
picking of a jury until he knew about the case (id. at 23), that he 


kv 


had certain written motions to make pro se with respect to his counsel 
(Id. at 27-29), that, "He is Going nothing for me" (Id. at 40), that 
counsel knew nothing about the case and that in two brief interviews 
with counsel, counsel spoke little about the case (Id. at 52), and 
that counsel whom he didn't want should not be forced on him (Id. at 
54). The trial Court's response to all this was that no pro se 
motions would be received from appellant (28), that Molofsky would be 
directed to conduct the defense in any "manner you [ Molofsky ] see fit 
and proper" (30), that "Molofsky is assigned -- period" (27), and that 
"If you [appellant] open your mouth again you are going to be bound 
and gagged. Mr. Molofsky is a very capable and proper attorney" (39), 
and, finally, the actual binding, gagging and straightjacketing of ‘ 
appellant to which his trial counsel took no objection (42). 

Thus, appellant made every attempt to have the Courts of New York 
State pass on his claim that his assigned counsel was not prepared and 
was not adequately representing him, but at trial, and then on appeal, 
where it was raised in the brief on the basis of the aborted record 
permitted by the trial court, the Courts of New York have disregarded 
his claim. Picard v. Connor, 404 U.S, 270, 275, 278 (1971), requires 
for exhaustion purposes that "the Substance of a federal habeas 
corpus claim must first be presented to the state courts...; that the 
claim be ‘fairly presented.'" The substance of the claim was 
presented, i.e. deprivation of adequate representation, the failure of 
counsel to prepare and to investigate appellant's case, and any 
unfairness in its presentation cannot be charged to appellant, because 


the record reveals he made every effort to present it fully but was 
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thwarted by the Courts who did not hear him out. Furthermore, no 
further State corrective process is available to appellant under 
New York State Criminal Procedure Law § 440.10 (2) (a), since, 

i ground or issue raised upon the motion 

or collateral relief] was previously determined 

upon the merits upon an appeal from the judgment, * 
If the Appellate Courts of New York State had thought the procedures 
of the trial court in imposing Mr. Molofsky on appellant without full 
inquiry to be deficient, then they had the choice of upholding 
appellant's claim and reversing the Judgment on the merits of the 
claim or of remanding for further hearings on the subject.** Their 
affirmance indicates both that the procedures surrounding the counsel 
claim were finally determined to be adequate under New York State law 


and that there was no merit, under State and Constitutional law (as 


interpreted by the State) to appellant's deprivation of counsel claim, 


Thus, appellant is now precluded from arguing in the State that his 


Specific material witness claim should be adjudicated by them. Under 
these circumstances, the plain meaning of 28 U.S.C, §2254(b) applies 
to permit this Court to reach the merits of this petition because, 


* It is all too certain that chould appellant be sent back to the 

state courts to seek coram nobis on this issue, the District Attorney's 
first line of preclusionary argument would be the invocation of this 
section and of $440,10(2)(c) for the proposition that either the 

Claim was raised already or that, if not, appellant's failure to raise 
it has waived the claim. Despite the State's argument to this Court 
accepted by it in Cameron v. Fastoff, Docket No, 75-2073 (decided 4/2/76), 
that C.P.L. § 440.10 (2) (ce) did not preclude post conviction relief 

for Constitutional deprivations, when petitioners in that case filed 
such a motion in the Supreme Court of the State of New York, the State 
argued in reverse that C,P.L. §440.10(2)(c) did preclude post conviction 
relief. See opposition affirmation of ADA Barry A, Schwartz, dated 

June 14, 1976 in People v. Cameron et al., Supreme Cout, Queens County, 
Index Nos, 2115 an ° 


** "On review the Appellate Division has the duty of reviewing the 
appellate record in determing whether errors had been preserved so as to 


(footnote continued, p. 7) 


i 


"it appears that the applicant has exhausted the remedies available 


in the courts of the State, or that there is either an absence of 
available State corrective process or the existence of circumstaaces 
rendering such process ineffective to protect the rights of the 
prisoner." See also United Scates ex rel. Leeson v. Damon, 496 F, 
2d 718, 720-721 (2d Cir., 1974). 

Finally, in Sanders v. United States, 373 U.S. 1 (1963), the 
Supreme Court determined that an application for federal habeas corpus 
can be barred because of a prior application for such relief only if 
the prior determination was on the merits and the ends of justice 
would not be served by reaching the merits of the subsequent 
application. The Sanders decision referred to the case of Hobbs _v. 
Pepersack, 301 F. 2d 875 (4th Cir., 1962) in discussing prior adjud- 
ications on the merits. In Hobbs, the petitioner's previous denials 
were held not to be on the merits because the previous courts (301 
F. 2d at 876, n. 3) "... did not discuss his contention and summarily 
denied relief" without conducting an evidentiary hearing. See also 
United States ex rel. Lewis v. Henderson, Docket No. 74-2655 (2d Cir., 
June 4, 1975) slip op. 3955, 3969. In this context it should also be 
noted that the prior application to Judge Groake was made without 


benefit of counsel, The issues were brought to the court's attention 


in a pro se petition composed by an inmate with no legal training and 
were perhaps not presented "as clear as a mountain lake in springtime." 


Ferranto v. United States, Docket No. 74-1366 (2d Cir., October 31, 
ae a re ae area cs om 


(footnote continued from p. 6) 


Warrant reversal ‘upon the facts’ or ‘in the interest of justice. ' 
See NYCPL §470.15, and the question was raised in the brief there." 
United States ex rel. Levson v. Damon, 496 F, 2d 718, 720-721 (2d 
Cir. : 1974). 


1974) slip op. at 196. Appellant's inability to raise these complex 
issues properly should not be held against him, “The point is only 
that if the prior application was disposed of without the appointment 
of counsel, a subsequent application must be considered on its own 
merits and not Summarily disposed of on the bases of the previous 
denials." Tucker v. United States, 427 F. 2d 615, 617-618 n. 13 @.C, 
Cir., 1970). Considering both the magnitude of the constitutional 


defects and the inadequate treatment accorded the prior pro se 


application, a compelling situation for applying the "ends of justice" 


discretion also confronts this Court, 


See Reitz, Federal Habeas Corpus: 
Post Conviction Remedy for State Prisoners, 108 U. Pa. L. Rev. 461, 


520 (1960). 


The respondent's motion for reargument was denied and the hearing 
proceeded, 


A. The Habeas Hearing 


Ema nvel Molofsky testified that he was a member of the bar, that 


he has tried criminal cases, and that he "believes" he represented 


David Mitchell although he did not recall him and assumed that the 


man who sat next to his attorney at the hearing was Mr. Mitchell (3-6). 


He "glanced" at the minutes of the case "to get an idea of what the 


case Was about" (11) but he didn't recall whether or not appellant 


gave him the namesof witnesses (12-13). Since 1969, he has tried 6 


federal cases, 25-30 State felony trials, and countless misdemeanors, 


an average of 6 major trials a year in addition to the “countless 


numbers of misdemeanors" (12), and in each case it was his practice to 


Personally "go out" after any witness given to him (9, 11). 
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David Mitchell, the appellant herein, is incarcerated at Taconic 


Correctional Facility in Bedford Hills, a minimum security institution, 


pursuant to a sentence totalling some 50 vears. While in prison he 

has completed hizh school, earned a certificate in drafting, and 

taken courses in welding, music theory, and electrical maintenance (36). 
He is 31 years old, a native of Trinidad who travelled to the United 
States in 1967 as a merchant seaman (15-16). While here in the year 
prior to his arrest, he married and obtained various night jobs whilc 
awaiting to ship out on assignment from the National Maritime Union of 
which he was a member (16-18, 25). In July, 1968, he was working nights 
at Drake's bakery on Clinton Avenue in Brooklyn, and reporting to the 
Union Hall, 13th Street and Seventh Avenue, every weekday to geia 

ship assignment (17-18, 34-35). 

Mr. Mitchell was arrested on July 22, 1968, and has been in jail 
ever since. On July 21, 1968, the day before his arrest, he reported 
to the Union Hall in the morning and left there at about 2:30 P.M. 

On the street near the Hall he ran into a fellow West Indian, a 

hustler (odd-jobber) around the docks in Jamaica, named Kenny Burrell. 
Mr. Mitchell was happy to see a fellow countryman, and the two went 

to a bar. After a few drinks, Burrell gave Mr. Mitchell his address 

on a piece of paper and offered to give Mr. Mitchell some marijuana 

that he had stashed at home. The address he gave Mr. Mitchell was 

157 Christopher Street. They left the bar, smoked a joint on the 

street and agreed that Mr. Mitchell would come to 157 Christopher Street 
the following day to pick up some marijuana, and then Mr. Mitchell 

went home to his wife at 257 Stuyvesant Avenue (19022, 35). 

On July 22, 1968, the day of his arrest, Mr. Mitchell left the 
Union Hali and walked to 157 Christopher which was in the vicinity. 
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He rang the bells at the front door, and a woman came to an upstairs 
window and asked him what he wanted. He said he was looking for 

Kenny Burrell. The woman left the window; the buzzer sounded and the 
downstairs door opened. As he was mounting the stairs, the woman 

asked what he wanted with Kenny. Mr. Mitchell showed the slip of 
paper, said he was a friend of Kenny's and Kenny had given him this 
address to look him up. The woman told him to wait a minute and 

closed the door. When Mr. Mitchell arrived at the top of the stairs in 
front of the door, the woman opened the door and said that no "Kenny" 
lived there. Mr. Mitchell replied that just a minute earlier she had said 
he was there (112)*. She started to slam the door in Mr. Mitchell's 
face and he put his hand up to stop the door and the woman started 
screaming after she succeeded in slamming the door. Mr. Mitchell 
walked down the stairs to the sidewalk. There, a man stopped him and 
asked what had happened. Mr. Mitchell showed the piece of paper and 
explained; meanwhile a police car arrived. The police took him 
upstairs and asked the woman what had happened. They searched hin, 
took the piece of paper with the address and arrested Mr. Mitchell 
(22-27). 


Mr. Mitchell spent 19 months in jail before trial About a year 


prior to the trial, he received a letter telling him that Emanval 
Molofsky was assizcned to be his lawyer. A week before the trial in 
October, 1969, Mr. Molofsky came to the Tombs, introduced himself to 

Mr. Mitchell, explained that Mr. Mitchell had been transferred to the 
Tombs from the Queens House in preparation for trial, promised to return 
to see Mr. Mitchell, and left. He carried nothing with him and the 
meeting lasted three minutes (27029). Mr. Molofsky visited Mr. Mitchell 


* The transcript at p. 112, line 8, has been corrected. It should read, 
red (footnote continued on p. 11) 
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once again, this time in the bull pen attached to the courtroom and 
told Mr. Mitchell he would be going to trial that afternoon. Mr. 
Mitchell protested that Mr. Molofsky had no knowledge of the case and 
hadn't interviewed him or his witness. In neither of the two 
meetings did Mr. Molofsky ask Mr. Mitchell about the events of trial: 
they did not discuss the case (29-30). 

Once in court, Mr. Mitchell protested to the trial judge that 
Molofsky had not investigated the case and didn't know anything about 
it (31, 106), and the judge bound and gagged him. * 


During the trial, Mr. Molofsky told Mr. Mitchell that the prosecutor 


was offering ten years for a guilty plea. Mr. Mitchell declined the 
offer (31-32) 

A second conversation between Mr. Mitchell and Mr. Molofsky took 
place at counsel table during the trial when Mr. Mitchell told Mr. 
Molofsky that Kenny Burrell should be produced in court to testify. 
Mr. Molofsky did not ask who was Burrell or his relationship to the 
case (32, 103). ** There was also a discussion during trial about a 


motion to dismiss the indictment (100). 


(footnote continued from p. 10)-- according to appellant's actual test~ 
imony, "Just a minute ago you said that he is here." This correction 
has in fact been made by the Court Reporter and the new corrected page 
Should be substituted. 


* If Mr. Mitchell said that Molofsky was “capable; he is a lawy»°," 


What he meant was that Molofsky may be a fine sawyer, bv” %e wasn't 
doing anything for Mitchell (106-107) 


** Lest it be misconstrued, the first sentence at line 5 of paze 83 
of the minutes refers to the prior question and answer concerning the 
statement of Mr. Molofsky's "capabilities," made before selection 

of the jury. Mr. Mitchell gave an affirmative answer to the question 
posed at lines 6 and 7, which did not include the time element. Mr. 
Mitchell had testified that he told Mr. Molofsky of Burrell during 
trial. A similar ittempt was made to confuse the witness by trans- 
ferring one statement he had made with respect to dismissal of 


108-108) to an entirely different motion for police reports (76-79, 


Toward.the end of trial, Mr. Molofsky advised Mr. Mitchell in 
court not to take the witness stand. Molofsky never discussed the 
issue with Mitchell (105), and by that time, having been bound and 
gaggedfor protesting against his lawyer, Mitchell thought he had no 
choice int to decline to testify (33,37,105). Molofsky did not 
explain to the trial court, or to Mitchell, that since a 1967 
misdemeanor conviction was the only criminal record of the defendant 
(96-97), cross examination about that fact should be precluded, and 
if not, the fact of such a conviction might not be so damaging as to 
keep Mitchell off the stand in a case where his own testimony was 
crucial (109). (See a review of Molofsky's pro forma trial motion in 
the trial facts section, infra.) 


The attorney for respondent during colloquy at the hearing before 
District 


the/ Court, made unsupported allegations of an underlying act and 


another crime (of which Mitchell was apparently acquitted in Trinidad); 
these unproven allegations are not evidence in this case (89-96) and, 
as will be argued infra, could not have been used in cross examination 
of appellant at trial. 

Kenny Burrell is described by Mitchell as a relatively light skinned 
black man, a Jamaican, four inches taller than Mitchell and about 26 
years old in 1969 (34). Attempts to find him and Laura Gleason, the 
woman at 157 Christopher Street in 1976 in New York failed (See 
testimony of invesigator at 122). 

Mr. Mitchell never saw or met, prior to their testimonies at 
trial, Mary Douglas and Katherine Bertram (35-36). 

In the 19 months prior to trial, Mr. Mitchell was represented by 
the Legal Aid Society at arraignment and on adjournments, but the case 
was not discussed on those occasions with the various lawyers of the 


Society who answered the calendar, (43-38) with the exception of the 
arraignment when Mr. Mitchell mentioned Kenny Burrell to a lawyer (47). 
Legal Aid was eventually relieved on their own motion, and Mr. 
Mitchell's wife attempted to hire a lawyer whom, once again, Mitchell 
only saw on adjourned dates and who never interviewed him and whom he 
eventually could not pay. (50-51) Legal Aid picked up the case again 
for more adjourned dates but no interviews or discussions other than, 

Mr. Mitchell? 

Yes, here. 

Allright, we will be soing on in the next half hour, 
and then the asking for the postponement in open court and the return 
to the pens (53-54). Indeed, on one occasion in July, 1968, shortly 
after his arrest, he was brought into the courtroom, handcuffed 
between two uniformed attendants and shown up to Mary Douglas and 
Katherine Bertram who were sitting in the audience to identify him. 
No lawyer was notified and no lawyer appeared on his behalf, this 
in a case where the entire issue was identification (113-144). 

Mr. Mitchell had been a merchant seaman all his life. He had not 

studied law and was obviously not familiar with the intricacies of 
criminal procedure. During his 19: month pre-trial incarceration, 


however, while no lawyer was really acting on his behalf, he consulted 


other inmates and the prison library and attempted to write his own 


motions (61-62, 109-110). He attempted to get before a judge in Queens 
County on a pro se motion wherein he mentioned Kenny Burrell, but 
again to no avail. (85-87). Thus, there is evidence that Mr. Mitchell 
had been asserting in court and to his lawyers, when given the chance, 
the existence of Kenny Burrell since well before the start of his trial. 
Although Mr. Mitchell could not recall specifically what he was 
-13- 


doing on July 8 and 9, 1968 (68-69), during that month of July, 1968 


he was going to the Union Hall shape-up every day and reporting for 
work at Drake's bakery every night (111). Mr. Mitchell was his own 
witness to these facts and he and Kenny Burrell were the witnesses 

to the events of July 21 and 22, 1968, and both would have so 
testified at trial (110-111). He was not aware of other witnesses in 
his favor (69). 

Mr. Mitchell testified further that one of the reasons Molofsky 
was threatened with contemrt during the trial was Molofsky's refusal 
on Court order to take his hands out of his pockets during cross- 
examination (101, 104). Mr. Mitchell protested at the start of the 
trial that Molofsky had not ordered the minutes of the Wade hearing 
(87), and, in fact, Molofsky m-’e no demand for those minutes until 
after the opening statement of the prosecutor and then it was a one 
sentence request without explanation, which the trial court overlooked. 
(See trial facts, infra). Having had no discussions with Molofsky 
about the defense and having seen no records or minutes of prior 
proceedings, Mitchell protested, "Your Honor, I require certain 
information. How can I pick a jury when I know nothing about my 


case?" (119-121). 


B. The Wade Hearing and the Trial 


At pre-trial and trial proceedings on October 16 and 17, 1969, 
appellant Mitchell repeatedly sought to explain to the trial judge 
the reasons for his wanting the discharge of the Court appointed Mr. 


Molofsky, and just as repeatedly he was told, without consideration 


~1l4— 


to appellant's reasons, that no new counsel would be assigned, and 

that if he persisted in attempting to explain his reasons to the 

Court he would be bound, gagged and straightjacketed, which he was, 

and in front of the jury (T. 13 ,26 ,28,30,32,37-42,51-59), Before 

being bound and gagged and during it, when the court permitted him 

to speak briefly, appellant was able to Say that he required certain 
information and couldn't proceed with the picking of a jury until 

he knew about the case (T. 23), that he had certain written motions 

to make pro se,* with respect to his counsel (which the Court refused 

to entertain) (T. 27-28), that, "He is doing nothing for me" (T, 40), 

that counsel knew nothing about the case and that in two brief 
interviews with counsel, little about the case was discussed (T. 52), 

and that counsel whom he didn't want Should not be forced on him (T. 84). 
The trial Court never inquired into appellant's problems with Molofsky, 
simply refused to receive the pri se motions (T, 28), directed 

Molofsky to conduct the defense in any "manner you [Molofsky] see 

fit and proper" (T, 30), ordered, “Molofsky is assigned-- period" (T. 27), 


and, “If you open your mouth again you are going to be bound and gagged, 


Mr. Molofsky is a very capable and proper attorney" (T. 39), and, 
finally, actually bound, gagged and Straightjacketed appellant in 
front of the jury, without one word of objection from Molofsky (T. 42). 
After the prosecutor's opening statement, and after repeated pre- 
trial demands by appellant for the minutes of the identification 
hearing, Molofsky made a two sentence request for daily copy and "all 
minutes of the prior hearings and the opening of the jury" (T. 96), 


He gave no explanation for his request for the hearing minutes, and * ie 
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*It was in such a pro se motion to a judge in Queens that appellant did 
apparently mention the witness Kenny Burrell (85-87). 


request was denied on t’e ground that the prosecutor was not requesting 
daily copy (97). Molofsky did not pursue the request or clarify its 
need until after Mary Douglas had completed her testimony and had 

been excused and Katherine Bertram had completed her direct. Then he 
cited the Rosario case for the first time, at a point in the trial 
where an adjournment would have been necessary to have them transcribed. 
The trial court, due to the lack of explrnation in the ori-zinal reqiest, 
had treated it only as a request for daily copy. Thus, appellant was 
deprived of a transcription of the minites during the trial, entirely 
So aS to Mary Douglas, and partially so as to Katherine Bertram and 
laura Gleason, by the time of whose testimony the identification hearing 
notes were ordered by the Court to be read orally to counsel by the 
reporter (222-229), 

During the trial the jidze was annoyed that Mr. Molofsky kept his 
hands in his pockets while examininz witnesses and when Mr. Molofsky 
continued to refuse to follow the Court's directions to take them out, 
the Court threatened Molofsky with contempt (T. 252-258). 

Essentially three witnesses testified against appellant at the trial, 
Mary Douglas, Katherine Bertram and Laura Gleason. Appellant was 
arrested on July 22, 1968 outside 157 Christopher Street, the building 
containing the apart.ent of the third woman, Laura Gleason. At the 

District 
habeas hearinz before the/ Court, appellant testified for the first 


time to his version of the events at 157 Christopher Street (see supra). 


Laura Gleason testified at trial that the buzzer rang in her apartment 


at 2:00 P.M. on July 22. Although looking out her window she could 
normally see anyone rinzing the bell who was standing only five or six 


inches from the door, she looked this time and saw no one (T. 359, 398). 


Before the grand jury a week after the incident, Ms. Gleason testified 
that she thought the person ringing may have been "my boyfriend or 
one of my boyfriends" but at trial she denied making that statement and 
testified she thought the person ringing was her boyfriend Steve. She 
buzzed the door open (T. 387-88, 359, 409-410). A man she didn't know 
walked towards the stairway. She gave the following testimony at trial: 

I asked him what he wanted, and he Said, ‘Is there 

a Kenny someone living here?’ I don't remember the 

last name, 

Q: He used the last name? 

A: Yes, 

Q: Yes? 

A: And he took out a piece of little piece of white 

paper, and he looked at it, and he -- then he looked 

at me and he said something to the effect that 'I was 

told to look this person up if I was in New York; a 

Seaman gave me this address to look up.' 

(T. 361-362), 

She told the man that she didn't think such &@ person lived there and 
backed into her apartment, after which the man burst into her apartment 
and assaulted her.* She screamed and he "casually" walked away and 


out of the building where he was stopped by Eddie Murphy, who lived 
in the building (T. 362-372). 


Eddie Murphy with three felony convictions, robbery with a gun, 


armed robbery and federal and state extortion, testified that he 
grabbed appellant on the street. 
Q: Did the police come? 


A: Yes. He tried to show me some papers of some kind... 
said he was a merchant seaman or somethinz but didn't 
understand it because of his accent (T. 452) 


* Appellant was convicted only of burglary in the second degree and 
criminal trespass with respect to this incident. The jury acquitted 

him of a charze of sexual abuse with respect to this incident (T. 717-718) 
and the District Court below voided the conviction for criminal trespass. 


Mr. Molofsky asked the following question and got a negative answer: 
Did he ever mention anybody -- anythinz, about a 
Kenny Barret to you while you were taking him back? 
(T. 475). 

The arresting officer, Detective James P. Mohan, testified that 
appellant had a seaman's card on his person when he was arrested (483). 
Appellant was searched in the apartment at 157 Christopher Street. 
Molofsky asked the following question and got a negative answer: 

Did you ever find a piece of paper on him with the 
name of Kenny something or other, Kenny Barret, with 
an address of 157 Christopher Street? (T. 500) 

Appellant was connected to the other two women only after the 
incident at 157 Christopher Street. On July 22, 1968, Mary Douglas 
and Katherine Bertram were shown photographs and, although they each 
chose a bust photograph of appellant as the man who entered their 
apartments on July 8 and 9, 1968, these identifications were immediately, 
improperly reinforced with a single, full size photo show-up of appellant. 


Then a few days later, the two women were taken together to the 


Criminal Court in a police car where, on the way, they were told they 


were being brought to the court to identify somebody (Identification 


Hearing at 42). In the Criminal Court they were seated within view of 
each other and were told to nod when they saw their assailant brou cht 
into the courtroon. They did nod when the arresting officer Mohan, 

who had been to the homes of the witnesses to show them the photos, 
walked into the courtroom with appellant (Id. at 4-5, 8-9, 23, 34-35, 42). 
To even further and irrevocably reinforce the identifications, Katherine 
Bertram was shown photorraphs two days before the identification 

hearing (T. 11€). Prior to the photo spreads of July 22, the women were 
shown mug shots, not preserved, but failed to identify anyone, 
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At the end of the case, Mr. Molofsky, without explaining the 
particulars of appellant's prior record of misdemeanor conviction, 
asked that appellant be permitted to take the stand without cross 
examination as to his record. When the motion was denied, Mr. Molofsky, 
for no apparent reszson connected to appellant's defense, asked appellant 
on the record whether he had told appellant he had a right to take the 
stand. Appellant replied that Molofsky had told him he could take the 
stand. Then, Molofsky instructed appellant in court on the record, 
Now, realize that if you take the stand your backzround 
is subject to cross examination, you realize all that? 
(T. 515) 
Then, commanding appellant to answer for the record, Molofsky asked 
if appellant wanted to take the stand. Appellant said he would not 
take the stand, and the defense rested (T. 515-516). 
At the sentence proceedings on November 26, 1969, appellant remained 
mute and Mr. Molofsky made the following statement: 
I would also like the record to note that when I went 
in to speak to Mr. Mitchell and asked him to tell me 
something about his background in order to be helpful, 
and Mr. Mitchell, as you well know, remained mute at that 
time also... Well, I'm informing the Court of this, your 
Honor, and I'm asking that based on the fact I asked him 
what he wants -- if he wants to speak for himself-- I told 
him about his right to appeal... (3-4). 


Appeliant receivea a total sentence of sixteen years, eight months 


to fifty years on charges of robbery and burglary with respect to the 


three separate instances. It is this judgment of conviction that he 


seeks to have vacated by the instant petition. 


ARGUMENT 
POINT I 

APPELLANT WAS DEPRIVED OF HIS FIFTH, SIXTH 

AND FOURTEENTH AMENDMENT RIGHTS TO A "FAIR TRIAL, 
DUE PROCESS OF LAW, EFFECTIVE ASSISTANCE OF 
COUNSEL, AND A SUBSTANTIAL DEFENSE, WHEN HIS 
COUNSEL, ASSIGNED TO HIM OVER HIS IG GNORED PROTESTS 
PRIOR TO TRIAL, DID NOT DISCUSS THE CASE WITH HIN, 
DID NOT INVESTIGATE HIS DEFENSE OR THE WITNESS IN 


SUPPORT THEREOF, DEROGATED THE DEFENSE IN FRONT OF 
THE JURY, AND ERRONEOUSLY IMPEDED HIS RIGHT TO TESTIFY 


teenies nist senna 


Since the Court below found as facts that appellant's assigned 
counsel did not prepare appellant's case prior to trial, did not meet 
with him and discuss the case, did not investigate a possible witness 
on his behalf, and did not familiarize himself with appellant or his 
background, thereby misadvisin; him not to take the stand without 
basis in law or fact, and that the trial court i¢nored appellant's 
pre-trial protests of all of the above, and "failed to discharze its 
oblization of inquirinz about the cause of Mitchell's dissatisfaction 


with his attorney" (slip op. p. 11 n. 8), the Court's conclusion of law 


should have been that appellant was deprived of the Constitutional richts 


to due process, effective assistance of counsel and a fair trial and 
that his conviction could not stand. The Court concluded, however, and 
erroneously, we submit, that a "substantial defense" was thereby lost 
on only one of the three separate crimes for which appellant was tried. 
As the discussion infra will show, the Court was in error because, 
appellant did have what the law must recognize as substantial defenses 
to those other two crimes. He had his own testimony that he was not 
involved in the other two crimes, that he was not there, that he was, 


during the days when these crimes occurred, reporting to his Seaman's 


Union Hall for shape-up and working at Drake's Pekery at nizht. That 
this is a substantial defense and would have been had he testified at 
trial is Supported by the District Court's own opinion below, "we 
found Mitchell to be a credible witness" (slip op. at p. 11). If the 
judge believed him on this hearing, surely the CG .rt could not say 
beyond a reasonable doubt that a jury would have disbelieved him, 


Chapman v. California, 386 U.S, 18 (1967), 


that if the case had been conscientiously prepared and 
faithfully presented, the judyze or jury would in the 
end have believed the account given by the complainant 
and the police. This court must therefore reject the 
suggestion that an infirmity so basic as the one now 
shown may be passed over as harmless error, 


United States ex rel. Thomas v. Zelker, 332, F. Supp. 
, oDeNere rankel, J, 


Furthermore, there was a substantial defense based on the highly 
Suggestive and totally unnecessary police procedures used to obtain the 
identification of appellant as the perpetrator of the other two crimes. 
Both of these defenses were lost to appellant because of the same 
inadequacies the District Court found deprived appellant of a fair 
trial on the conviction it voided, 

Furthermore, the State, over appellant's objection, tried him at 
one time for the three separate crimes, and must now take the 
responsibility for the prejudicial compounding of guilt which occurred 
when his Constitutional right to a defense was taken away from at least 
one of those charges, The situation is analazous in the converse to 
those cases where evidence is erroneously admitted but might have been 
relevant to only one of several charges or one of several defendants 
on trial; there is still a prejudicial spill-over’ of guilt from one charce 


or one defendant to the other. United States v. Branker, 395 F, 2d 881, 
pk tA kA A LO 


888 (2d Cir., 1968); United States v. Vaught, 485 F, 2d 320 (4th Cir., 
Se ie Sa SUE » 


1973); United States v. Stevenson, 409 F, 2d 354 (7th Cir., 1969); 
Se ea OR 


United States v. Bozza, 365 F. 2d 206, 216 (24 Cir., 1966). In this 
case, the loss of the defense to the one charge prejudiced the defense 
and the possibility of acquittal on the other two charges. There is 
no Way to say in this case beyond « reasonable doubt that had the 
witness Kenny Burrell been found and produced or had appellant testified 
with or without Burrell, that the jury, finding appellant "a credible 
witness," as the Court below has done, would not have acquitted him 
of one or both of the charges to which the Burrell testimony did not 
relate. This was also a reasonable possibility had only Burrell 
testified, since even without the testimonies of appellant and Burell, 
the jury disbelieved the State's witness, Laura Gleason, and acquitted 
appellant of her sexu.’ abuse. With defense evidence, even if it had 
been confined to the Gleason charges, the jury's belief in appellant's 
innocence of those charges may well have spilled over into a disbelief 
of the psychologically suggested identifications of the two witnesses 
on the other charzes (see discussion infra), 

In trying appellant for these three separete crimes at once, the 
State cannot retreat from Constitutional error of the magnitude of 
deprivation of effective counsel by arguing that in fact three separate 
trials took place. But, the State's responsibility goes further; the 
State assigned this inadequate counsel to appellant and then completely 
ignored appellant's now proven legitimate pre-trial protests. 

The very cases cited by the Court for the trial judge's failure to 
inquire into appellant's now proved legitimate claims acainst his 
assigned trial representation (p. 11, n. 8 of the Court's opinion) hold 


that a conviction cannot stand under the Fifth, Sixth and Fourteenth 
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Amendment vights tc due process of law, fair trial, and affective 
assistance of counsel whex State action, in the person of the trial 
judge and in the perso: of an attorney assigned by the Courts, deprives 
a defendant of effective assistance of counsel, especially where 


legitirate claims against assigned counsel are ignored by the triel 


court. And, we submit that since State action played a substantial role 


in the Coustitutionsal Sepriva tions reaching due process proportions, 


the conviction must be vacated without regard to the strength of the 


prosecution's case. 


As this court said in United States v. Morrissey, 461 F. 2d 666, 
eo _ rrvissey 
669-670 (2d Cir., 1972). 


Morrissey's claims that counsel [as in this case, 

had not souzht alibi witnesses and had not met with 
him prior to trial]... were sufficiently serious on 

i their face to require the judge to make a far more 

fy searching inquiry than he Gid.... Without more, this 
failure to inquire, in our view, would constitute 


error sufficient for reversal of the judgment of 
conviction. 
petit Md ater 

* * % 


The Courts cannot give witb one hand an indigent 
defendant the right to appointed counsel and then, 
with the other hand, effectively take that right 
away by refusing to recognize the possibility that 
defendant's allezations of inadequate representation 
might prove correct after detailed inquiry. 


» g 461 F. 2d at 668-669 n. 6 
Reversal was not ordered in Morrissey, however, because the appellant's 


claims there were ultimately adjudzced groundless or were later cured. 


In this case, the Court has found his claims to be the fact, and the 


direction of Morrissey requires reversal. This Court said it again in 


United States v. Calabro, 467 F. 2d 973, 978 (1973), 
YS VaLabro : 


If a court refused to inquire into a seeminzly 
Substantial complaint about counsel when he has no 
reason to suspect the bona fides of the defendant, 


or if in discovering dissatisfaction a court refuses 
to replace the attorney, the defendant may then claim 
denial of his Sixth Amendment Picht. .. > 


That State action in this case, where counsel was assigned by the 
State, deprived appellant of due process, effective assistance of 
counsel and a fair trial (because of the trial judge's failure of 
inquiry and failure to take corrective action) is a conclusion mandated 
by the following exposition of the "Rule of Law" with respect to 
State action in cases of retained counsel (where State involvement is 
obviously less). 3 


To find state _nvolvement in retained counsel's 

conduct which is adjudzed to be less than reasonably 
effective yet not so grossly deficient as to render 

the proceedings fundamentally unfair, it must be shown 
that some responsible state official... who could have 
remedied the conduct failed in his duty to-accord justice 
to the accused... if the trial judge... can be shown to 
have actually known that a particular defendant is 
receiving incompetent representation and takes no remedial 
action the state action requirement is . Satisfied. If 
they directly participate in the incompetency, it is even 
more so. Furthermore, if the incompetence of a retained 
attorney's representation is so apparent that a reasonably 
attentive official of the state should have been aware 

of and could have corrected it then again the state action 
requirements is satisfied... 


If a retained counsel's actions do not sap the proceedings’ 
fundamental fairness, but are challenged as less than 
reasonably effective in violation of the Sixth Amendment, 
state involvement through actual or constructive awareness 
of the error by the judge, prosecutor or other responsible 
official who could have corrected it, must be shown, 


Fitzgerald v. Estelle, 5C35 F. 2d 1334, 1337- 
I338 (th Cir., 1974). 


See also Alvarez v. Wainwright, 18 Cr. L. 2141-42 (Sth Cir., decided 
October 29, 1975). 
Appellant submits that the trial court in this case participated 


in counsel's incompetence by refusing to recognize the legitimate claims 


made by appellant with respect to it, and by his rulings throughout 
the trial including his permitting extensive testimony about a knife 
which he later struck fron evidence, his ruling that appellant could 
be cross examined about crimes he didn't commit, and his reliance in 
sentence on a crime of which petitioner was acquitted, among other 
rulings. As Morrissey, Calabro and Fitzgerald hold, there is no 
necessity for a finding that the entire trial was reduced to a farce 
and a mockery or that a substantial defense was lost (although 
appellant still maintains all this to be the case here), when State 
action has been shown to have caused appellant the denial of effective 
representation. 


The Court below was also in error in its construction of this 


Court's decision in United States ex rel. Testamark v. Vincent, 496 F. 


2d 641 (2d Cir., 1974) cert. den. 421 U.S. 951 (1975). In that 

case, according to this Court's opinion, the defendant never asserted 
any defense that was lost, never Suggested that witnesses were lost 
to him because of counsel inadequacy, and never asserted that counsel 
had not weighed tactics in preparation for a defense. In this case, 
appellant has asserted all these things, and the District Court has 
found most of them to be true to the extent that preparation was 
“totally lacking" (opinion at p. 11). Here, unlike in Testamark, 
“there was a total failure to prepare for lappellant's] defense. " 
496 F. 2d 64; at 642. Whereas in Testamark there were pre-trial meetings 
of substance between his attorneys and Testamark and evidence that 
counsel had investigated the scene of the crime, in this case the 
District Court found as a fact, supported by the "credible" testimony 


of appellant on the hearing and unrefuted by the lawyer, that counsel 
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made two brief visits to appellant prior to trial but did not discuss 
the case with him. And, because of this, the witness Kenny Burrell 
was lost, and the "credible" witness, petitioner himself, was lost, 
and the proper attack on the suggested erroneous identifications of the 
other witnesses was lost. This was not a case, like Testamark, where 
the defendant had been caught at the scene with no defense. 

When this Court in Testamark neld that, “the quality of legal 
representation cannot be abstractly measired," it did so in a case 
where, “there appears to be absolutely no argument to be made for the 
defense." 496 F. 2d at 643 (emphasis added). Thus, the Court below, 
while properly troubled by the Testamark Standard, goes further 
than Testamark towards requiring that appellant, whom we have shown 
has some arguments to be made for the defense, practically prove his 
innocence before he will be granted a new trial with adequate counsel. 
This is the inadvertant effect of its holding, but not, we submit, the 
intent of Testamark. Otherwise, the Constitutional right to counsel 
and fair trial will apply only to those accused who can convince appellate 
courts after the fact of inadequate representation, that there is 
affirmative proof of innocence. Often an accused cannot produce such 
proof beyond his own testimony, and if, as in this case, he is 
deprived of his own testimony of innocence, due to inadequate counsel, 
the Courts must find he was deprived of a fair jury verdict. Even in 
cases where a defendant cannot take the stand, if the right to cross- 
examination and the presumption of innocenge have any meaning, then, 


as un this case, once again, counsel's failure to develop a major line 


% 
of inquiry into the possibility of mistaken or fabricated test imony 


must result in the denial of a fair trial. None of these possibilities 


Was apparently present in Testamark. We show them in this case. 


inally, the Court below was troubled with the Testamark standard 
itself, and this Court has since indicated its dissatisfaction with 
it. United States v. Devins, Docket No. 76-1007, decided May 12, 1976. 
The basis for the dissatisfaction, we submit, is the inherent injustice 
in the State's foisting of inadequate assigned counsel upon defendants, 
and then placing a Constitutional imprimatur on such representation 
when the resultant trial record demonstrates guilt. This appears 
to approve of mere pro forma trials for indigent defendants who are 
at the mercy of the system from beginning to end. Such a rule per- 
petuates the injustice by encouraging a system of assignment which need 
not, except in the most extreme cases, be wary of the consequences of 
the assignment of inadequate counsel. Of course, there may be 
frivolous claims of inadequate counsel, but that is always the function 
of the courts to adjudicate, the real claim from the unreal. But, 
once an actual finding of inadequacy has been made, even in the “abstract, " 
a decent respect for the most basic Constitutional right would seem to 
compel a new trial rather than an avoidance of the factsthat counsel 
never actually met his client or prepared the case by resort to the 


extraneous standard of the strength of the prosecution. 


Appellant's testimony that his assigned vounsel did not discuss the 


case with him prior to trial and did nvot investigate, locate or inter- 
view the witness who would explain appellant's innocent presence in 

the building at 157 Christopher Street where he was arrested and who 
might well have provided a motive for Laura Gleason's possibly perjurious 
testimony of assault there, is corroborated by the State record of the 


trial and uncontradicted by evidence from the State on the hearing, 


and the District Court below found his allegations of counsel 
inadequacy to be fact. 

ze Appellant testified that the day before his arrest Kenny 

Burrell gave him the address, 157 Christopher Street as 

Burrell's residence and invited petitioner there the next day 

to get some marijuana. Appellant said he went to that address 

with the piece of paper on which the address was written and 

that when he rang the front door bell, he was let in and he 
asked for Kenny Burrell. 

Laura Gleason's trial testimony corroborates appellant's hearing 
testimony in several respects as to the existence of Kenny Burrell 
and the truth of appellant's version of the events. When he rang the 
door bell downstairs, she let him in (she says without question and 


appellant says after she looked out the window and he told her he was 


looking for Kenny Burrell). That Kenny Burrell was staying there or 


visiting there with Laura Gleason is an inference from the fact that 
G;eason let appellant in upon his ringing the bell at an hour when 
Burrell, who, if he was staying there, would have expected appellant 

to show up after the Union Hall shape up, and from the fact that before 
the Grand Jury, Gleason testified that, "my boyfriend or one of my 
boyfriends," i.e. Burrell or Steve, was visiting her at that hour and 
that's why she automatically rang him in (T. 387-388). 

Appellant's testimony that he carried a piece of paper with 
Burrell‘'s name and address and that he showed it to Gleason and asked 
for Kenny Burrell is also corroborated by Gleason herself. (T. 361-362). 
Eddie Murphy was also shown some pieces of paper by appellant (T. 452). 
After realizing that the man she had let into the building was not 
Burrell or one of her other boyfriends and not wanting to let him into 


the apartment for whatever reason, she started screaming when appellant 


guarded himself against the door being slammed in his face. It is 
appellant's contention, which Burrell could have supported had he 

been found at the time of trial, that once the police arrived and 
entered her apartment with appellant, she embellished the Story with a 
sexual attack to distract the police from the fact that marijuana was 
stashed there. Even without Burrell's testimony, the jury acquitted 
appellant of the sexual abuse of Gleason, evidencing that her testimony 
was suspect to the jury. With the testimony of Burrell, appellant may 
well have been acquitted of all charges with respect to this incident, 
and the jury's belief in his innocence thereof could well have spilled 


over to other charges based on grossly unnecessary and Suggestive pre- 


trial identification procedures (see further discussion, infra). 


2. Appellant testified that he spent 19 months in jail prior 
to trial while a succession of lawyers, Legal Aid, assigned 
and retained, entered and left the case without investization. 
On at least one occasion, he mentioned Kenny Burrell to a 
lawyer and on one occasion to a Judge in Queens on a pro se 
motion. Molofsky entered the case, but, in two brief meetings 
a week prior to and on the day of trial, while giving appellant 
the impression that a discussion and an investigation would 
take place, never gave appellant the opportunity to tell him 
about Burrell. When appellant realized that the trial was 
actually starting and the promised investigation was not 
taking place, he protested to the trial Judge who bound and 
gagged him. Appellant finally mentioned Burrell to Molofsky 
during trial put Molofsky did notning about it. 


This testimony is uncontradicted. The State has produced no 
evidence that Molofsky investigated appellant's contentions which 
appellant began presenting at the time of his arraignment to his 


lawyer and ina pro se motion. His testimony is corroborated by the 


trial record which shows a desperate man attempting to get the trial 
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Judge to believe that Molofsky had done nothing to preserve appellant's 
defense. The record clearly shows that the trial Judge paid no 
attention to appellant's protestations, made no real inquiry of 
appellant or Molofsky and that Molofsky never on the record, or before 
District 
the/ Court, specifically denied appellant's allegations of lack of 
Preparation and investization (T. 23,26 ,27,28,30,32,37-42,51-59). 
Indeed, Molofsky never even objected to appellant's being bound and 
gagged in front of the jury (T. 42). 

Corroborative of appellant's testimony that Molofsky knew nothing 
about him or his side of the case prior to trial, is Molofsky's own 
statement on the record at sentencing that well after trial, even as 
his client was about to be sentenced, he knew nothing about his 
client's background for the purpose of making a sentence plea on his 
behalf. It is no wonder that appellant wouldn't talk to him at that 
late hour. 

I would also like the record to note than when I went 

in to speak to Mr. Mitchell and asked him to tell me 

something about his background in order to be helpful, 

and Mr. Mitchell, as you well know, remained mute at 

that time also.... Well, I'm informing the Court of 

this, your Honor, and I'm aSking that based on the fact 

I asked him what he wanted -- if he wants to speak for 

himself -- I told him about his right to appeal.... 

(Sentence Proceedings at 34) 
Here is an admission by Mr. Molofsky, who was usually careful to place 
of his defense 

on the record anything necessary to protect his own defense/of his 
client (see also his examination on the record of his own client concerning 


his advice to the client that his "background" would be exposed if he 


testified (T. 515-516), that prior to this post-trial, pre-sentence 


conference he knew nothing about appellant's background. This time, 


while Molofsky thought he was protecting himself at the expense of 
the client, by explaining why he was making no sentence plea on his 
client's behalf, he was admitting to knowing nothing about the man up 
to the time of sentence. 

Thus, appellant's testimony is corroborated that there were no 
pre-trial discussions with Molofsky, that Molofsky, while promising 
to hold such a discussion after his first, three minute meeting with 
appellant, showed up on the day of trial and told appellant: they would 
proceed. There is corroboration of appellant's testimony that once 
he had the opportunity to say something to Molofsky, at counsel table 
during trial, he told Molofsky about Kenny Burrell, but Molofsky paid 


no attention, asked nothing about Burrell, and made no investigation. 


The trial record reveals that Molofsky did indeed know by that time of 


Kenny Burrell, but did not pay attention to his client or credit the 
story or make an investigation. First, Laura Gleason testified on 
direct examination that appellant showed her a piece pf paper, asked 
for Kenny and used a last name which She did not recall (T. 361-362), 
Then, Molofsky asked the following question of Eddie Murphy, 


Did he ever mention anybody -- anything about a 
Kenny Barret to you while you were taking him back? 


(T; 475) 
and of Detective Mohan, 
Did you ever find a piece of paper on him with the 
name of Kenny something or other, Kenny Barret with 
an address of 157 Christopher Street? 
(T. 500) 
Molofsky had not paid enough attention to get the name, “Kenny Burrell" 


right, and, in front of the jury he indicated his own disregard for the 


existence of Burrell by using the words "Kenny something or other, 


Kenny Barret." 

It is incredible on its face that Molofsky investigated to find 
Kenny Burrell. If he had looked for anybody, he would have been looking 
for Kenny Barret, the wrong man. Had he gone to the West Indies 
personally, as investigation may have demanded, he would have recalled 
that, and he testified he did all his investigation personally. This 
testimony about his supposed general practice of investigating witnesses 
personally in each of his 6 major trials and countless misdemeanor 
trials every year, besides being an incredible feat for a lawyer with 
So many cases, is belied as to this case by the record itself. 

In addition to the "Kenny Barret" references und the sentance 
disclaimer discussed above, the record shows that the proceedings in 
this case began on October 15, 1969, and ended two weeks later in a 
guilty verdict. Mr. Molofsky sat with appellant throughout those two 
weeks; the charges were very serious and the sentence was extremely 
harsh, 17 to 50 years in prison, yet only six years later, Mr. Molofsky 
has no recollection of the case or his client; he produces no file 
or minutes; he glances at the minutes prior to his testimony, but 
takes no time to read them and his recollection of a very serious case 
is not refreshed; he cannot deny appellant's allegations; he can offer 
no evidence that he met and discussed the case with appellant prior 
to trial or that he looked for Kenny Burrell. The truth is apparent. 
Appellant's testimony is credible and corroborated, and had Molofsky 
discussed the case with him prior to trial, there would have been no 
reason for appellant, who had already mentioned Burrell's name to 
another lawyer and to a Judge in Queens, to refuse to tell Molofsky 
about Burrell. Appellant was screaming at the start of this trial for 


good reason. Molofsky had shown no real interest in appellant's 
defense; a frightening prospect for a man rejecting a plea offer, 


asserting innocence and going to trial on very serious charges. Sure, 


appellant began to then enlist the help of inmates and draw up pro se 


motions which were not accepted by the trial judge just as his protest- 
ations against Molofsky were not accepted or even entertained for 
inquiry. The Court refused to take pro se motions directed against 
Molofsky, wherein as in proceedings in Queens, appellant had probably 
mentioned Kenny Burrell (H. 85-87, T. 28). 

Appellant cannot be denied relief, because he didn't specifically 
tell the trial Judge about Burrell. First, the trial Judge bound and 
gagged him when he protested about Molofsky and refused to take the 
pro se motions directed against Molofsky which probably contained that 
reference. Second, he did tell the Judge the substance of his complaint 
with Molofsky. Third, had appellant mentioned Kenny Burrell, the 
likelihood was that appellant would still have been stuck with Molofsky, 
a lawyer who didn't want to talk to him. Appellant did not Want, and 
Should not have been forced to trial with, a lawyer who would not do 
an investigation of a defense until the intervention of a trial Judge 
was brought to bear. Effective assistance of counsel contemplated by 
the Sixth Amendment should not require the waiver of the Fifth Amendment 
privilege not to disclose a defense. United States v. Jackson, 390 
U.S. 570 (1968); Griffin v. California, 380 U.S. 609 (1965). 

Thus, appellant's representation forced upon him at his trial, was 
insufficient, ineffectivem and deprived him of a substantial defense. 

From first to last -- from the failure to confer 


adequately with petitioner, through the pattern of 


insufficient inquiry in the state courts blocking 
petitioner's efforts to obtain decent legal 


assistance, to the total failure to do any of the 

work appropriate for the defense in the circumstances 
of this case -- petitioner's so-called representation 

at his trial was such as to "shock the conscience of 

the Court and make the proceedings a farce and mockery 
of justice." United States v. Wight, 176 F. 2d 376, 379 
(2d Cir., 1949), cert, denied 338 UVS. 950, 70 s, Ct. 
478, 94 L. Ed. 586 (1950); and see cases collected in 
United States ex rel. Scott v. Mancusi, 429 F. 2d 104, 
109 (2d Cir., 1970). 


United States ex rel. Thomas v. Zelker, 
332 F. Supp. 595, 600-001 S.D.N-Y. 1971) 
(Frankel, J.); 


United States ex rel. Testamark v. Vincent, 496 F. 2d 641 (2d Cir., 
ee COMA K V. Vincent 


1974); United States ex rel. King v. Scnubin, 522 F. 2a 527 (2d Cir., 


1975); King v. Beto, 429 F, 2d 221 (5th Cir., 1970) 
Although respondent argues “harmless error" in this case, Judge 
Frankel held in ‘‘uomas v. Zelker, supra, at 601, 


Respondent is correct in asserting that the state 
trial record, as it stands, is powerful proof 

of petitioner's guilt. But the infection now 
discovered strikes at the heart of that record, 
We cannot assume that if the case had been con- 
scientiously prepared and faithfully presented, the 
Judge or jury would in the end have believed the 
account given by the complainant and the police, 
This court must, therefore, reject the suggestion 
that an infirmity so basic as the one now shown 
may be passed over as harmless error. 


Similarly, in the case at bar, had Burrell been found, a much more 
hopeful task 7 years ago when the case was tried, his testimony would 
have given appellant an innocent explanation for his presence in 157 
Christopher Street and could have explained Laura Gleason's story of 
assault as a fabrication to distract the police from looking around the 
apa.tment and finding the marijuana that Burrell had invited appellant 


to sample there. This was certainly a “substantial defense" to the 


? 
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charges involving Laura Gleason, and since the jury in fact acquitted 
him of the assault on Gleason, they may well have acquitted him of 
all charges with respect to her. 

Once believing him innocent of the Gleason charges, the jury would 
have scrutinized the testimonies of Mary Douglas and Katherine Bertram, 
whose testimonies should have been attached, but were not, on the 
basis of mistaken identification due to improper police suggestion, 

The evidence at the pre-trial identification hearing presents a 
shocking misuse of suggestive procedures to collectively brand into the 
minds of Douglas and Beetram that appellant was the man. Foster v. 
California, 394 U.S, 440, 443 (1969). If it is true that Bertram and 
Douglas picked petitioner's photograph from a spead shown to them on 
July 22, 1968, it is also true that prior to that small spread viewing 
and closer in time to the crime, they viewed without making an 
identification, a large number of photographs, which were not preserved 
for the hearing and which may well have contained appellant's photo, 
(United States v. Fernandez, 456 F, 2d 638, 642 (2d Cir., 1972), United 
States v. O'Neal, 496 F, 2d 368 (6th Cir., 1974), United States v,. 

Ash, 413 U.S. 300, 93 S. Ct. 2568-2579 (1973)) and it is also true that 
almost simultaneously with the small spread identification, they were 
shown a separate, single full length photograph of appellant (United 
States v. Cook, 464 F, 2d 251 (8th Cir., 1972) cert. den. 409 U.S, 1011; 
United States v. Daily, infra; Braithwaite vy. Manson, 18 Cr, L. 2290 
(2d Cir., decided 11/20/75)). Then, a week or so later, they were 


brought together to the criminal court for the purpose, so they were 


St em tin 


told, of identifying their assailant (Foster v. California, supra), and 


in the courtroon where they sat in view of each other, appellant was 


ite 


shown-up to them in handcuffs in the presence of Detective Mohan 
who had a week earlier shown them the photographs. United States v. 
Johnson, 461 F, 2d 1165 (Sth Cir., 1972); United States v. luck, 447 
F., 2d 1333 (6th Cir., 1971). Then on the eve of trial Bertram was 
shown photographs acain, United States v. Dailey, infra. These 


procedures could only have had one purpose, to irrevocably implant in 


the minds of these two witnesses that appellant was the man to be 


identified in court, to erase the possibility of any doubts arising in 
the minds of the witnesses in the interim between the crime in July, 
1968 and the trial 19 months later. It is clear the police were 
concerned about these doubts, evidencing a lack of confidence in their 
witnesses; there is no other explanation for these Suggestive procedures 
which were unnecessary to any purpose cognizable under due process 
standards. See United States v. Dailey, 18 Cr. L. 2166 (8th Cir., 
decided 10/22/75); Allen v. Moore, 453 F. 2d 970, 974 (lst Cir., 1972) 
cert. den. 406 U.S, 969; Stovall v. Denno, 388 U.S. 293, 302 (1967). 
Had appellant's defense been, “conscientiously prepared and faithfully 
presented" (Thomas v. Zelker, supra), these arguments would have been 
made to the jury based on cross examination and possible expert 
psychological testimony concerning the facts of the suggestive iden- 
tification procedures, Instead, the only defense presented was that 
appellant should be acquitted because, albeit without any foundation, 
maybe Douglas and Bertram were mistaken. The Suggestive procedures 
used by the police gave a very real foundation for how ari why they 
were mistaken, but the jury never knew it. The ruling of the state 
courts permitting the in-court identifications despite the horrendous 
Suggestive procedures, did not, and still does not, preclude appellant 
from making these arguments to the jury on the credibility of those 
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identifications. 

With an adequate defense, appellant may have been acquitted of 
all the Gleason related charges, and/or one or both of the Douglas 
and Bertram charges. If any one of these sets of charges might have 
been rejected, appellant is entitled to a new trial since they were 
all tried together and appellant's sentence was influenced by all 
three. And, even if it be argued that the evidence was overwhelming 
on the Douglas set of charzes because she supposedly saw the same man 
a week later, the fact that these two women viewed a show-up of appellant 
together, after being shown his single, full length photograph, and 
had every opportunity to discuss and reinforce each other's identifi- 
cations in the criminal court, mandates a new trial because the weaker 
identification (Bertram) was obviously influenced by the stronger 
(Douglas), as were the two sets of charges in the eyes of the same 
jury who heard them. The D.A. conceded this when he thought it 


necessary to show Bertram photographs on the eve of trial, 


3. The deprivation of the witness Burrell, at least of the 
defense investigation which might have uncovered him, and the 
deprivation of a lawyer who would have presented the defense 
without undercutting it with references like "Kenny something 
or other" was enough to deprive appellant of adequate counsel 
and a substantial defense. But, in addition, a second witness, 
appellant himself, was lost to the defense, because appellant 
was never properly advised concerning the taking of the stand, 
and on erroneous advice and intimidation from counsel in open 
court, he thought he could not take the stand. 


Appellant testified that Molofsky never discussed with him his 
rights and the ramifications with respect to testifying in his own 


behalf, but simply advised him not to testify. Appellant, by the 
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end of the People's case, having been bound and gagged and ordered to 
accept Molofsky’s representation and advice, felt he had no choice but 
to refuse to testify. Molofsky does not deny these allegations. 
Respondent, however, points to an extraordinary colloquy in the trial 
record wherein Molofsky examines his own client on the record about 
satters opviously subject to the attorney-client privilege (T. 515-516). 
This colloquy does not refute appellant's allegation of no private 
attorney-client discussion, and during this on-the-record colloquy, 
Molofsky merely told appellant he had a right to take the stand, 
erroneously advised him, “if you take the stand your background is 
subject to cross examination," and then told appellant he had to say 
in open court whether or not he would take the stand. Not only 


is this open court attorney-client examination, conducted in open 


court by Mr. Molofsky for obvious reasons of his own protection, 


indicative of the lack of a confident attorney-client relationship, 
but it is evidence that appellant was given insufficient and misleading 
advice which kept him off the stand. 

It is not true, under New York State law, or the law of any juris- 
diction, for that matter, that if a defendant takes the stand, his 
"background" is subject to cross examination. A defendant does not 
put his character in issue merely by taking the stand. Michelson 
v. United States, 335 U.S. 469. Appellant's general background was 
thus not subject to cross examination in this case. He could have 
been cross examined about whether he had ever been convicted of a 
crime and in this case that rule would have restricted the prosecutor 
to 1967 misdemeanor conviction. The law is clear that the prosecutor 
could not have gone beyond the date and statutory title of any mis- 


demeanor; he was strictly precluded from examining into the underlying 


acts, and the trial Judge has no discretion to permit him to do so. 
People v. Jacobs, 45 A.D. 2d 675 (1st Dept., 1974), People v. Reingold, 
44 A.D, 2d 191 (4th Dept., 1974), People v. Washington, 32 A.D. 2d 
605 (4th Dept., 1969), People v. Thomas, 43 A.D. 2d 547 (list Dept., 
1973), People v. Moore, 20 A.D, 2d 817 (2d Dept., 1964), People v. 
Johnson, 31 A.D. 2d 842 (2d Dept., 1969), People v. Chestnut, 42 A.D, 
2d 594 (2d Dept., 1973) (cross examination about the sentence on 
prior conviction proscribed). 

The prosecution quite properly asked defendant whether 

he had been convicted of attempted armed robbery. But 

when it inquired into the type of instrument ‘used in the 

robbery and the age and sex of the victim, it was clearly 

trying to serve no other purpose but to show an inclination 


or tendency on the part of the defendant to commit the 
crimes for which he was on trial. 


People v. Reingold, supra at 195-196 
Had appellant been so informed, indeed had Molofsky understood this to 
be the law, appellant may well have testified to his own icneneiee 
Which could have been corroborated by Burrell. 

Nor could appellant have been cross examined about the underlying 
acts of any misdemeanor conviction on a theory of similar acts to 
prove an element of the crimes on trial under People v. Molineaux, 

168 N.Y. 264, The respondent has offered no evidence on this hearing 
and there is none, that those underlying acts, whatever their nature, 

a year prior to the crimes on trial, would in any way have tended to 
prove the identity of appellant as the assailant of Douglas and Bertram 
or the fact that he assaulted Laura Gleason. Molineaux does not 


overrule the long standing principle that a defendant May not be tried 


on his past record to prove current charges, and the Molineaux criteria 


are not established merely by a bald assertion that since a defendant 
was once before convicted of a similar or related crime (anc once again, 
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no evidence of such was presented to this Court at the ‘hearing) evidence 
of the underlying facts of that crime comes into evidence to prove the 
crime on trial. If that were so, the only purpose served would be 
the impermissable one, "to show an inclination or tendency on the 
part of defendant which might impel him to commit the crime for which 
he was then on trial" People v. Moore, supra. Something more than 
tendency or propensity must appear in the underlying acts of the prior 
crime., some fact of one which is so similar as to prove a fact in issue 
in the other, And, the preclusion of this kind of evidence is not a 
discretionary power invested with the trial Judge. The cases cited 
require the preclusion of evidence which does not come within the 
Molineaux exception. People v. Jackson, 50 A.D. 2d 905 (2d Dept., 1975). 
Of course, none of these legal bases were presented to the trial 
court or to appellant by Molofsky in this case, since he only argued 
the one discretionary ruling the Court could make, i.e. the Court was 
empowered to preclude the prosecutor from asking about the fact of 
a prior conviction. This argument was not even fully presented because 
there was no discussion about why the Court should exercise its 
discretion. Once the court denied that preclusion, however, 11 the 
other rules discussed above would have come into play to restrict the 
prosecutor to the date and title of any prior misdemeanors, and 
appellant, and the court, should have been put on notice. Thereafter 
an informed choice by appellant could have been made. 
Finally, Molofsky gave appellant the erroneous impression that 
since his “background " would be subject to cross examinayion, he might 


be questioned about an incident in Trinidad wherein a fellow seaman 


was killed. It is appellant's assertion that he was acquitted of all 


charges related to that death, and respondent did not come forth at 
~40~ 


the hearing with evidence to the contrary. * The prosecutor once 
again would have been precluded from cross examining about charges 


which ended in dismissal or acquittal. People v. Santiago, 15 N.Y. 


2d 640 (1964). He also could not ask about charges where there was no 


disposition or some doubt about the disposition. People v. Luckman, 354 
App. Div. 694 (2d Dept., 1938); People v. Whitmoyer, 24 A.D. 2d 611 
(2d Dept., 1965); People v. McKinley, 29 A.D. 2d 749 (2d Dept., 1972). 


CONCLUSION 


FOR THE ABOVE STATED REASONS, THE ORDER 
BELOW SHOULD BE REVERSED AND THE WRIT 
SHOULD ISSUE VACATING THE JUDGMENT OF 
CONVICTION AND ORDERING APPELLANT'S 
RELEASE FROM STATE CUSTODY. 


Respectfully submitted, 


LAWRENCE STERN 
Attorney for Appellant 


11 Monroe Place 
Brooklyn, N.Y. 11201 
(212) 875-4304 


* That the trial Judge used appellant's “admission" of involvement in 
the Trinidad incident as a sentence factor is not proof to the contrary. 
(p. 8). The admission of involvement in a letter to a Judge, an 
attestation to appellant's honesty and straightforwardness about 
himself, does not mean he was held criminally responsible. In fact, 
his involvement was adjudicated non-criminal; he was acquitted. 
Therefore, the Court should not have used this incident as a sentence 
factor. Since the only evidence of this incident is appellant's own 
letter to the Judge, and since in the same letter he says he was 
acquitted, unless the prosecutor nad real evidence to the contrary, 
there would be no good faith basis for cross examination. 
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On July 15, 1971, iitehell's federal habeas 
corpus petition was denied without a hearing. In that 
1 iti Mitchell had alleged that errors at his arrest 
and at trial deprived him of his constitutional rirhts; 


included in the @elleged errors were the withdrawal of a sworn 


Juror, the lack of a line-up, the issuance of a superseding 


indictment, an in-court identifi cation, and reassignment of 
the same counsel after fitchell had requested that his oric¢inal 
counsel be discharged and a new attorney be appointed. 

Judge Croake, in ean endorsement, concluded that the 
record disclosed "no error or constitutional significance was 
committed in the state court procecdinss." After briefing 
and argument, the opinion was affirmed without opinion by the 
Court of Anpeals in January of 1973 and certiorari was denied _ 
in May of 1973. 

Mitchell now comes before this court, alleging that 
his Sixth Amendment right to counsel was violated because he 
had ineffective and inadequate representation by cour’~-appointed 
counsel, his Eighth Amendment right to be free from cruel and 
unusual punishment was denied him because he was sentenced to 
what is, in aggregate "life imprisonment," and his Fourteenth 
Amendment right to due process and equal protection was denied_ 
him because of the "exercise of...'judicial despotisn', nepgli- 


gence, prejudicial conduct." 
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We must first address the question of whether 
petitioner has adequately exhausted his state remedics, as 
required under 28 U.S.C. $22 A prisoner nust "present the 
state courts with the saze claim he urges upon the federal 
courts." Picard v. Conner, 404 U.S. 270 (1971), United States 
ex rel. 2ryant v. Vincent, 373 FP. Supp. 1180 (S.D.N.¥. 1974). 

A revicw of the bricf submitted on behalf of peti- 
tioner to the Appellate Division, First Department, in October 
of 1970 reveals that Mitchell raised due process a a 
the state court but 44d not make an Eighth Amendment challenge. 


Purther, there is no indication that iitchell raised his Eighth 


Amendnent claim in a motion for post-conviction relief in the 
2/ 


New York State courts. [Criminal Procedure Law §440 et seq. J]. 


Thus, miss his claim of cruel and unusual punishment be~ 


1/ While Mitchell's claim was phrased in terms of denial of 
due process because counsel was reassigned to him over his 
objections (a claim also raised in *iitchell's habeas corpus 
petition of 1971), fiitchell also argued in his arpellate brief 
that he was denied the effective assistance of counsel due to 
the inadequate preperation of his attorney (Brief, p. 20]. 

ther, he arguec the denial cf due process because the con- 

duct of the trial judste allesedly deprived Mitchell of a fair 
trial. (Srief, 5. 21). 


2/ While a claim of excessiveness of sentence is properly heard 
only on appeal, People v. Spencer, 61 lMise.2d 399, 305 H.¥.S.2d 
906 (Sup. Ct. Kings Co. 1969), aff'd without oninion, 326 
N.Y.S.2d 931 (Anp. Div.2a Dept. 1971), constitutional challenses 
to a sentence may be brought under fo et 


cause he has failed to exhaust his state remedies. We reach 
his Sixth and Fourteenth Amendment allerations. 

It is petitioner's contention that his trial counsel 
"never did adequately prepare a proper defense in his failure 
to contact relevant material witnesses whose names were given 
to him, to testify on my behalf." [Petition, p. 5]. No 
further facts are alleged in support of this allegation. 

To obtain relief on a claim of denial of assistance 
of counsel, a petitioner must show that "there has been gross 
incompetence of counsel and that this has in effect blotted 
out the essence of a substantial defense either in the District 
Court or on appeal." United States ex rel. Testamark v. 
Vincent, 496 F.2d 641 (2d Cir. 1974), cert. denied, U.S.___ 
(1975). (citation omitted). See also United States ex rel. 
King, v. Schubin, slip op. at 1 (2d Cir. Sept. 2, 1975). 

A review of the record of the hearing on defendant's 
pre-trial motions, and of the trial and sentencing do not 
show deprivation of assistance of counsel during the trial. 


Tetitioner's trial attorney, Emanual Molofsky, raised objec- 


tions to the admissibility of identifications made by three 


state witnesses and sought unsuccessfully to have them 
suppressed. [Pre-trial hearing, p. 119]. At trial, Molofsky 
cross-examined all of the prosecution's witnesses, attempting 


to impeach their testimony and to argue that their identifica- 


yy 


tion of Mitchell was mistaken. [Sec, e.g. trial transcript, 
p. 146, 172, 215, 397, 467). Further, trial counsel sought 
repeatedly to have the nine count indictment severed into 
three trials so as to separate each of the three incidents 


which were the bases for Mitchell's prosecution. [Tr. 4-5, 76, 


311). Despite HNolofsky's lack of success with these eae Bee 


he clearly attempted to defend the rights of his client. 
HMolofsky also presented to the trial court Mitchell's desire 
to have new counsel assigned [Tr. 25-27], repeetedly objected 
to allegedly prejudicial and inflammatory statements by the 
prosecution [Tr. 76, 197], and argued for dismissal of the 
indictments at the end of the state's evidence for failure to 
prove a prima facie case. [Tr. 503]. Further, counsel re- 
quested and obtained inclusion in the charge to the jury that 
the fact that Mitchell did not take the stand in his own 
Gefense could not be used as evidence of culpability. (Tr. 
691]. After “litcthell was convicted, trial counsel moved for 

a mistrial and to set aside the verdict as against the evidence. 
[Sentencing, p. 2]. In summary, Molofsky was actively engag 4 


in the defense of his client during the course of the trial. 


1/ Indicated hereafter as "Tr.". 


4/ Lack of success is not a conclusive factor in determining the 
adequacy of counsel. United States v. Robinson, 502 F.2d 
894 (7th Cir. 1974). 


liowever, petitioner has asserted that Molofsky's 
pre-trial preparation was inadequate and that naterial wit- 
nesses who should have been called 4n his defense at trial were 
not produced. If witnesses were available, Mitchell minnt 
have had 4 substantial defense which Was not raised at trial. 
As the record before us does not give sufficient snformation as 
to this clain, an evidentiary nearins must be heid to aetermine 


the adequacy of the defense prepared py Molofsky- 28 U.S.C. 


§2254(d)- 


Mitchell's next claim is that "4udicial Gespotisia” 
[Petition, p. 4) deprived him of 4 fair trial. Two allegations 
are made 4n support of this statement. Firs’, Mitchell seeks 


to-reliticate the propriety of the re-assignnent of the same 


attorney over his objections, an issuc already decided in his 1971 


federal habeas petition. Judge broake's aetermination 4s in 
accord with recent Second Circuit 1av on this question. The 
test set forth in United States Vs Calabro, 67 F.2d 973; 978 


(2a Cir. 1973)» ere: denied, 410 U.S: 926 (1973). Hebe denied, 


ren. 


Wil U.S- g4l (1973), is that 


not decide 
cause on t of trial 
other a 
a surstitution fe) 
aant must so good ¢c 
conflict ° a conplete preak 
cation oF ablic conflict 
. apparent 4 eee sae court Tr 
4nquire 4nto stantial complaint about 
counsel when he ha nson to suspect the bona fides 
of the dacefendant, ering dissatisfaction 
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EDITOR'S NOTE 


ages 7 were missing at time of filming. If, anc 


e 


wuen Obtained, a corrected fiche will be férwarded to vou. 


dicial as to taint the trial or to deprive the defendant 
of due process. 

In summary, Mitchell's Eighth Amendment claim 
is denied for failure to exhaust state remedies, his due 
process claim is denied on the merits, and a hearinr “«s 
required on the question of adequacy of representat: 


SO ORDERED. 


..  BpeatZ eB A Loup Ce KY 


"(Dadted | States Distric? Judge 


New York, N. Y. 
January 13, 1976. 


"I am not going to change your counsel." [T., p. 53]. 


Mitchell protested ag rPeulne that Mitchell was a 


"foreigner" who was being "rzilroaded to the Penitentiary". 


Lig Bs 5a After being instructed that his only options 
were to sit quietly with 
Stopped protesting and sat 
trial. 
In addition to the fact that Mitchell claimed in- 


adequate prsparation before the commencement of his trial, 


there is evidence from the tri2l proceedings that 


did not have great familiarity with the details 
5/ 


ease, and did not speak with Hit S courtroom 
during the course of the tria 3} : Further, 
Molofsky made no opening [T. 0. alled no witnesses 
on behalf of the defense. [T 

sentencing, HMNolofsky stated tn2zt he had tried to learn "some- 


thing about [Mitchell's] baecksvcund" to inform the court but 


5/ In our earlier opinion, we noted that ‘Sky was active 
Guring the trial. We retain that view; SHY did ecross- 
examine witnesses, object to testin © Severances of 
the charges, and claim preiuiice tnt duction of 
certain items.into evidences. However, we not “that Molofsky's 
performance at trial may be attributable to famili arity with 
defense tactics and does nos alter our finding that Molofsky 
knew little specifically abcut Mitchell's case and had not 
prepared adequately for it. 

6/ Petitioner also argues that Mclofsky urged him not to take the 
Stand based upon an inaccurate legal conclusion as to what of 
his past history would be admissible on cross—examination. [See 
pp. 24-28 of petitioner's memorandum of May 26, 1976]. However, 
we note that the trial judge told Molofsky that, in addition 
to previous criminal convictions, the judge would permit ques- 

(continued) 
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Respondent. 


mn, New York 
for Petitioner. 


LOUIS J. LEFKOWITZ 
Attorney General of the State of New York 
By: JOSEPH W. HENNEBERRY, 
Asst. Attorney General 
Attorney for Respondent. 
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STEWART, DISTRICT JUDGE: 

Petitioner, David Mitchell, alleging several consti- 
tutional Geficiencies in his tr.il and subseaquent conviction of 
robbery in the first degree, grand larceny in the third degree, 
burglary in the second degree, possession of a 
inal trespass in the first degree, seeks a writ of habeas corpus. 
In a memorandum decision of January 13, 1976, we dismisse 
Mitchell's Eignth Amendment claim for failure to exhaust state 


remedies, his due process claim on the merits, and ordered a 


hearing on the question of wherner Mit hell's ossiened 


attorney provided ine cCtlve assist "€ @ppointed Lawrence 


; | 
p 


Stern, Esq. to represent Mitche? ZI 2rane was held on 
April 21. 

in. its post hearing tritet : tate newed its 
argument that Mitchell, who hed filed a previous petition for 
habeas corpus relief, had not ret the burden of establishing 


that he has not abused the writ by deliberately withholding the 


Claim of ineffective represent riler petition. 


See 28 U.S.C. §2244 and Johnson ¢c. Copinger, 420 F.2d 395 (4th 


Uir. 1969). The tate raised this tesue previously in its 
petition for reargument; we reaffirm our conclusion that it 
Would not be in the intere of justice to deny petitioner's 
application on the grounds ¢hat he had raised related claims 
earlier. 

Mitchell's previous 
the benefit of counsel, was denis 
A review of that handwritten Petation reveals 
attempted to present seven allesed deficiencies 


i/ The court appreciates Mr. Stern's di tinguished efforts on 
behalf of petitioner. 


2/ See Endorsement opinion of Judge Croa ited States ey 
rel. Mitchel? v. Conbos tL) Gay.) 2 ee | with ut opinion 


(2d Gis. i977), cert. “den: 


which he clvined invalidated hts conviction. 
tfooiut two", Bitehel’ pt ested the trial court's reappoint: 
of the same Accor er Mitchell had dischargea 
alleged negli 
liperately withheld a claim in ords? 
writ if the first vrove 
likely that Mitcncll attemptec 
counsel's representation but faited to adequately brins 
to the district court's attention because he inartfully eoupled 
the counsel argument with a claim that the trial court had 
acted unlawfully by pormitting a swoln juror to withdraw without 
Mitchell's consent. [See pp. 8-9 of 1971 petition]. 
conclude that Mitchell did not improperly and deliberately 
withhold his ineffective assistarce of counsel 
first application not have a res judicata 
there was not a full presentation of the issue 
3/ 
United States, 373 U.S. 1 (1963) ],and that we may proceed 
adjudicate the 
We turn now to the merits of Mitchell's claim that 
he was denied effective assistance of counsel. As discussed 
in our earlier opinion, Mitchell cont tends that his trial coun- 
sel. Emanuai Molofsky, "never did adequ ately prepa a proper 


defense in his failure to contact relevant material witnesses 


See also United States ex rel. Lewis v. Henderson, 520 


a 20 896, 9048 (ea Cir 1975) - 


whose names wore given to him, to testify on fHiteche 

behalf.” [Petition for Writ of 
4/ 

hearing of April 21, 1976, Witchell gave the following explana-— 


Habeas Corpus, p. 5]. At the 


tion of what occurred in 1968. 

Mitchell, a native of Trinidad, who worned as a 
merchant seaman, arrived in the United States in February of 
1667. (H.; p. 16]. In suly ef 1966, he was employed on the 
night shift at Drake's Bakery; during the days he went to the 
National Maritime Union Hall, located at 13th Street and 
Seventh Avenue fH., pp. 17-18]. On July 21, 1966, he met a 
Jamaican friend, Kenny Burrell, and accompanied him to a local 
par. [H., pp. 19-20]. Burrell told Mitchell that he had access 
to marijuana and suggested that Mitchell could get some from 
him. Burrell wrote his address, 157 Christopher Street, on & 
piece of paper and gave it to Aiechely, Lh.» 4) 2022 TRS 
midafternoon on the following day, July 22, 290 Mitchell went 


to 157 Christopher Street and rang "three bells", as instructed 
L 


[H., p. 22]. A young woman (later identified as Laura Gleason) 


answered, heard Mitchell request Kenny, asked Mitchell 
what he wanted with Kenny and told him to wait. ([H., p- 23]. 


4/7 The following abbreviations will be used to indicate the 
various transcripts referred to in the course of this opinion. 
"Hu" wi1l refer to the hearing of April 21, 1976. oT Wo 
refer to the trial transcript of October, 1069. "Wade H” will 
refer to the transcript of the identification hearing held on 
October 5, 1969. "ot W411 refer to the minutes of the sen- 
tencing of November 26, 1969. 


Mitchell went upstairs; the woman toc hin that “ 


Kenny live here” anc "proceeded to slam the door." 
pp. 24, 67). Mitenell "stopped" the door and then 
began to scream. 
ali left the apartment building; on 
2 man (later identified as Edward Murphy) 


‘. 1 ~~ 9 


and questioned. [# 26]. Mitchell pulled out the paper 


with Burrell's address and began to explain. At that point, 


the police arrived and took Mitcheli to the Gleason apart- 


ment; the police searched Mitchell, took the paper with 
Burrell's address, and then prougnt Mitchell to the precinct 
house, where he was charged. [H.; PP- 26-27]. 

Since July 22, 1968, Mitchell has been incarcerated, 
first spending 15 months awaiting trial and then, atter con- 
viction, serving his sentence of from 16 years, 8 months to 
50 years. 

When first arraigned, Mitchell was represented by 
an attorney from the Legal Aid Society, whose name he cannot 
weneit: (H., pe. SR. S635 (Ae latcr court appearances, 
Mitchell was represented by other Legal Aid attorneys. se 
pp. 47-48]. Mitchell saw these attorneys only when they 
appeared for court adjournments, and Mitchell did not have 
an opportunity to discuss the defense of his case with them. 


At one point, Mitchell attempted to retain a private lawyer, 


Houle’ Berke TH.) pe So! : ‘ser Mitehell 
pay the fcec, Leu.) dow rain assigned. 


mt 


Legal Aid was subsequently relie on their own 
[H., p. 55] and then, sometime in the late fall 
Mitchell recived a letter informing him that Emanual Molofsky, 
a private attorney compensated by the s ; 2d been assigned 
to represent him. ([H., p. 27]. 

Mitchell first met Molofsxy one week before trial. 
[H., p. 59]. The meeting, which involved only an 
tion, lasted less than 5 minutes. CH. me eee Rae 
second meeting with Molofsky occurred the day of the identi- 
fication ("Wade") hearing, when there was again no opportunity 
to discuss the case. When Mitchell was told by Molofsky that 
his trial was to begin, Mitchell protested to Molofsky that 
Molofsky knew nothing about the cas¢ [ii, pe JO}. Neverthe~ 
less, the trial proceeded. During the trial, Mitenell had 
brief converséetions with Molofskys the j ssed a plea 
bargaining offer of ten years which Mitchell refused. Mitchell 
also requested that Molofsky find his friend, Kenny Birrell, 
and get him to come and testify. H. 21-33). Later in 
the trial, Molofsky, without explaining the reasons, advised 


Mitchell not to testify on his own behalf. tH. py 33). 


During the two weeks of the trial, all conversations between 


Mitchell and Molofsky occurred in the courtroom CH. be Sant 


6 


at no time did Molofsi:y visit Mitchell at the Manhattan 
Detention Center where Mitchell was detained. eg, Eee ae 
Emanual Molofsky also testified at the habeas 
heaving. Molofsky stated that he waa admitted to the New York 
bar in 1955 and had practiced before both the state and fed- 
eral courts. Until May of 1975,.vwhen Molofsky became seriously 


fd 


4111, he did criminal trial work and had tried some 50 to 75 
jury cases. Before the habeas hearing, Molofsky had reviewed 
Mitchell's trial minutes briefly to refresh hisS memory, but 
Molofsky had almost no present recollection of either David 


Mitchell or his trial. [£He, p. 12). | Molefsky *believed” that 


he had represented Mitchell [H., p. 6] but could not recall the 


specifics of the charges against Mitchell (H 7], whether 


Mitchell had given him any witnesses' names [H., p. 8], or 
whether Mitchell had vrotested about the adequacy of repve 
tation [H., p. 10]. However, Molofsky stated that it 
"general practice" to interview wi 
and he assumed he had done so for Mitche S case. 
did not bring any files or records of the Mitchell case to 
habeas hearing. 

In contrast to Molofsky's unsupported assertions that 
he adequately prepared for Mitchell's case as he had for all 
others, Mitchell's credible testimony about the lack of communi- 


cation with Molofsky is supported by the trial transcript. 


oc eeding 


hell continued 


Jury selection, 
jefencant in chambers. 
ola him that: 


"Your Honor, I mave irade several typLlications 
before you asking for Mr. Molofsky to be with- 
drawn from the--Thne reasons for that, is, as 
I have said before I may be wrong about Mr. 
Molofsky, you understand. If I an wrong about 
him, well, that I don't know, r 
I would like Mr. Molof 
the case, becaus: fe 
Molofsky don't } 
case. 
- Molofsky has interviewed me 
e spoke very little about the cas: 
Olofsky has no papers pertinent 
I have no minutes--no nothing whe 
up with this proceeding." 


Mr 
W 
M 


The trial court aga nade no inquiry about Molofsky's prepara- 
tion or the validit Mitchell's objections. Justice Postel 
told Mitchell: 

",..you said you don't want to waive Counsel, 

and you wanted the Court to give you Counsel, 

and the Court did give you Counsel, and you had 

better have him, that is all. 


8 


Mitchell had “renai 
Testimony from the tri ranscrict also corroborat 
assertion at the habeas searing that Mitchell 
the existenc: 
earance at 157 


Laura Gleason testificd that ilitche]l hed esked her if a 


lived at that address 2nd that Mitchell had a piece of paper 


his hand. [T., pp. 361, 391, 400, 416). Edward Murphy stated 


that Mitchell tried to show him ijece of paper. 

The District Attorney mentioned enny incident in both his 
opening remarks [T., p. 90] and is summa . 588, 
593], and the court, when marshalling the evidence, described 
Kenny as well. [T.,; f 633, 636]. Molofsky himself mentioned 


Kenny in his cross-examination but never stated Kenny's 


6/. (Continued) 
tions about “any irmoral, inde t or visious [sic] acts 
that the prosecution has knowledge * and whether or not 
ecmmttied them.” L7.5 8 Turther, the decision to 
a defendant on the stand involves questions of trial tacti 
upon which courts generais} } ase conclusions of 
effective assistance oj ins 
Carssuilo, 324 F.2d 795 


Whether Molofsky's advice here can be described as tac 

s questionable, for there is credible testimony that Moi 
never interviewed Mitchell and thus, hed little or no inf 
tion upon which ry “wake a stratepica 11 decision. [See pap 
305. 309, Si. Ba 4 3- Compare United States v. Yanishetsky 
F.2d 1327 (2d Cir. 1974), United States ex rel. “Walker vy. H 
son, 492 F.2d 1311 (2d cir. 1974), cert. denied, 417 U. S. 97 972 
acd? United eeauee ox rel. Sabella * om ot 2, NB yea. 
2d Cir. 2o1ui, ce SEE tte arty: ane United 
Stz2tes v. Sanyemino; NOT fF. supp. 903 (S.D.N.¥. 1975). 
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not stop with a finding that prenaration 


» aS we believe hore, totally lackinys. Rather 


" 


court must ascertain whether "there has : Gross incom- 
‘petence of counsel and that this hes in effe Slotted out the 
essence of a substantial defense 
On appeal. 


641 (2d Cir. 1974), cert. denied 


omitted). 


"Kenny 


the tri 
apout. th 


Live found 
spent 15 months tnzsarcerated 
j f y the trial without ss0d cause. 
are United States alabro, 67 F.2d 973, 978 
cer denied, 410 U.S. 926 | 73), rehearing denied 
(1973). 
9/ An alternative statement of the standard, cited 
and considered sy some » be more stringent, is tha 
United States v. Wish 176 ¥,24 jn 3/19 (2d Cir. 
proof “of the eC cien of...assistance lies in the 
the resultant procecedings.... A Siake: of effective assistance 
counsel must be of such a kind as to shock the conscience 
Court and make the proceedings a farce and mockery of justice." 
(continued) 
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-651 of the trial tra 


oe 
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could have given exculpatory testimony only had knowl edce 


the third incident, involving an 2lleged' as 


ee 


Gleason. lssumine that Mitchell hed nad adequate counsel, 


end that Burrell had been found, had testified on Mitchell's 
benalf, and had been believed by the jury, Mitchel! vould still 


v 


have had to explain his involvement in the two robberies of 


July 8 and | 9. in both, Mitchell was accused of robbery in 


the first degree, grand larceny in the third degree, end burglary 
1e7 
in the second degree. The two victims testified at 


pretrial identification hearing end the trial and each iaen— 


tified Mitchell as _their Sesaijgant. Wade H.; po. 90, S58, 97: 


m 


P, Ob. 10 818 “The victims also described identifying 


Mitchell was also charged with possession of a dangerous 
weapon on Jdtly &, 19568. 


Mitchell claims that the identifications were made under 
impermissibly suggestive conditions and that, ned Durrell 
been presented to explain the third incident, hac vie ace 
two victims been properly cross-examined, and had 
been properly advised and taken the stand, the 
have concluded that the identifications were mis 
ever, after a hearing on the eonstitutionality 
tifications, the state court found them proper. 


"Phe Court is satisfied beyond a reasonable doubt 

by clear and convincing evidence that in no wise 
[sic] has the Constitutional rights of the accused 
been violated nor would they be violated by per- 
mitting che witnesses to testify and make an in-court 


identification of the defendant...." [Wade H., p. 

125). identification 
Further, we note that, while the /procedures were not optimal, 
both victims spent 15256 minutes during the daytime in close 
physical proximity to their assailant and both independently 
selected his photograph from a group of eight pictures shown 
to them. Thus, we do not believe that evidence presented by 
Burrell could have afforded Mitchell a foubet antial defense" 


to the charges relating to the July 8th and July 9th robberies. 
13 
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Dated: New York 
June 23, 
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t the address designated by said attorney(s) for that purpose 
by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in —- a post office — officig!” - 
depository under the exclusive care and custody of the United States.Postal Service within the State of New York. - 
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